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interest in the security of transactions. In times of stress and rapid change, 
with the growth in the imperative element in law there comes also a tempering 
of the rigorous technicality of its rules in the administration of justice by a 
larger exercise of judicial discretion. The greater the change the less technical 
becomes the law and its administration, until, as in communistic Russia, in times 
of martial law, and in extremes of backward society, as in certain parts of the 
Orient, it is found possible to dispense with law in the administration of justice. 
The extent of the political and economic change of the coming period will 
measure the body of new rules which the law will assimilate. 

Edwin M. Borchard. 

James Madison's Notes of Debates in the Federal Convention of l?8j and Their 
Relation to a More Perfect Society of Nations. By James Brown Scott. 
New York. 8vo. Oxford University Press. 1918. $2.00. 

In Paris there is gathered a group of men representing many peoples, engaged 
upon the formidable task of creating a feasible league of nations. In the year 
1787, the City of Philadelphia was the place of meeting of delegates sent by the 
various States on the American continent. 

In the book under review, the author has endeavored to find a precedent for 
the former in the latter. Before developing his argument, he writes enter- 
tainingly of the Convention of 1787, of the occasion that called it into being, 
and of the qualifications and services of James Madison in reporting its pro- 
ceedings. 

The argument of the book is that the government created was a mere federa- 
tion of states, and such being the case it is a proven fact that a league of 
nations could exist without endangering the liberties of its constituent members. 
It is therefore necessary that the author show that we have a Federated and 
not a National government. This is the burden of the book. 

Mr. Scott says that the Convention of 1787 was a conference between repre- 
sentatives of independent nations .... "a group apart from the society of 
nations and held only loosely together by their common consent" In the 
sense that the Constitution was assented to by people of independent nations, 
this is so. But what they agreed to was not a treaty. It was an instrument 
of government .... nothing more and nothing less. By ratifying it, the 
people merely shifted powers of government from one agency to another. It 
was an act in furtherance of progressive development, not a mere restraint. He 
then says that the Constitution created what he calls a Federation of States, 
not a National Government of a common people. His idea is that the delegates 
represented States and not the people of America ; that "the term 'people' .... 
means the people of the States, not the people without reference to the States." 
The Preamble is dismissed with the statement that it is not a delegation of 
authority and therefore affords no evidence as to what is meant— a pure non 
sequitur. 

The author finds evidence of this in the fact that the delegates were originally 
sent to represent the States; in the system of voting in the Convention; in 
the suggestion made in the Convention that there was no necessity for the 
creation of inferior Courts as uniformity could be obtained by allowing a direct 
appeal from the State courts to the Federal Supreme Court; and in the rejection 
of the plan to coerce the States through a Council of Revision. He argues it 
on the fact of division of powers between the State and the National Govern- 
ment, of the admission of new States on an equality with the old, of the theory 
of representation in the House and Senate and their methods of voting, and 
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on the compromises of the Constitution. And he considers the Constitution as 
an elaboration of the Virginia plan rather than the mere basis on which pro- 
ceedings began. 

The Articles of Confederation constituted a compact, pure and simple — and 
therein lay its defects. The Virginia plan presented to the convention was of 
a similar nature. The Constitution, on the contrary, was an instrument, national 
in character, in the same sense as the State constitutions. In some respects the 
States are sovereign ; in others the government created. And this is all that the 
cases cited by the author show. 

It is true that the Constitution was not adopted by the people at large. 
They acted in units determined by State lines. But when adopted, it became 
the act of the entire people, not of the State governments, and operated as in 
that instrument intended. This idea is made plain by James Madison himself 
in his speech before the Convention of Virginia, of June 6, 1788. It was 
elaborated on by him in the 39th Federalist wherein he points out that the system 
of government proposed was Federal in the manner of its adoption. "It 
must result from the unanimous assent of the several States that are parties 
to it, differing no otherwise from their ordinary assent than in its being 
expressed, not by the legislative authority, but by that of the people themselves." 
Prior to amendment, the mode of election of Senators and of President specified 
in the Constitution was Federal, but the election of members of Congress was 
national. In that both State and Central governments are sovereign in their 
spheres, the Constitution is in a sense Federal. In the method of amendment, 
it partakes of the nature of both, and yet it is strictly neither. In its essential 
characteristics, the government created is national, exercising a direct, exclusive 
authority over the individual citizen within the sphere of its delegated powers. 

No useful purpose can be served in pursuing the argument further. It is 
sufficient to say that at one time in the history of this country the question was 
widely discussed. For the arguments on both sides, the student is referred to 
the speeches of Calhoun, of Hayne, of Webster and of others of that bygone 
time. The proposition has long since been settled adversely to the theory of the 
author. In fact, the Civil War finally terminated the argument. 

The author then discusses the judicial system in this country and refers to 
the fact that it is limited to judicial questions in contradistinction to political 
questions ; that our courts pass upon the constitutionality of acts of legislation 
and have even decided cases to which different States were parties. He says 
that a political question, while not judicial, may be made justiciable by agree- 
ment, and therefore that the history of our country shows an international 
judiciary under a Federation of Nations to be feasible. He even suggests the 
use of the United States Supreme Court Reports by such a court. 

In short, Mr. Scott believes our form of government offers a framework for 
a league of nations, a United States of the world. 

It may be that such a confederation might be successful. But our experience 
does not prove it practicable in that the cases are not parallel. The Constitution 
of the United States does not constitute a Federation of Nations It is an 
instrument of national government and not a mere league. It was created by 
transferring from similar governments part of the authority in them vested by 
peoples of independent states. But these peoples were descended from a 
common stock, spoke the same language and were inspired by a common history 
They had been nurtured in the atmosphere of the Common Law of England 
under identical governmental institutions, and for generations their trend of 
political thought had been determined by the same considerations. A union 
such as they formed was a normal condition. 

A league of nations, on the contrary, is a diplomatic arrangement. It will 
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be composed of all kinds and conditions of peoples, varying in language, ideals, 
traditions, mode of political thought, even in civilization, some of whom cannot 
even understand the aspirations and motives of others. 

The conditions are so different and the institutions created and to be created, 
so dissimilar that an argument can hardly be drawn from the one to prove the 
practicability of the other. 

The book, however, is an interesting contribution to the literature of the 
subject. It is well written and well bound. The quality of paper used is good 
and the type of fair size. Inserted in it is an Appendix containing the Declara- 
tion of Independence, the Articles of Confederation, and the Constitution of 
the United States. 

Fred B. Hart. 
Oakland, California. 



Chamberlayne's Handbook on Evidence. By Charles Frederick Chamberlayne. 
Edited by Arthur W. Blakemore and DeWitt C. Moore. Albany, Matthew 
Bender & Co. 1910. pp. xxxiv, 1024. 

This handbook is a condensation of the five-volume work of Charles Frederick 
Chamberlayne, entitled "The Modern Law of Evidence." It consequently has 
most of the virtues and faults of the original work. It shows no serious attempt 
to correct or modify those parts of the original text which have been made the 
subject of criticism; for example, the errors in sections 75 and 154 of the 
original text, pointed out by the late Dean Thayer in his review of the first 
two volumes of the work (25 Harvard Law Review, 483-485), are repeated in 
sections 41 and 61 of the handbook. The work also repeats Mr. Chamberlayne's 
confusing use of the term "res gestae." On the other hand, Mr. Chamberlayne's 
acute analysis of the subject is, of course, preserved and his fault of excessive 
repetition is to a large extent cured. There is little new material in the hand- 
book, although, of course, many cases decided since the publication of the 
larger work have been cited. The editorial work shows a lack of proper care 
and supervision; in many cases official citations are omitted, and in a few 
instances cases are miscited. On the whole, however, the work will be of great 
use to the profession, particularly to those practitioners who have become 
acquainted with and accustomed to using the five-volume work. 

Edmund M. Morgan. 
Washington, D. C. 



The Statute Law of Municipal Corporations in Massachusetts, with Historical 
Introductions Tracing the Development of the Law from its Beginning in 
every Department of Municipal Government. By Frederick Huntley Magison 
and Thomas Tracy Bouve. Albany, Matthew Bender & Co. 1917. pp. xlv, 
1031. 

The title page of this volume correctly sets forth the extent and limitation 
of the contents. The great mass of statutes — the authors say over twenty-three 
hundred provisions are quoted— on municipal law (except as to taxation and 
election) are set forth verbatim. The historical introductions are both interest- 
ing and instructive from period to period, and time and again demonstrate the 
tremendous growth in the number of functions and the mass of business of 
modern cities and towns as compared with those of the eighteenth and even of 



